
TERMS AND CONDITIONS 
 

Notice to Customer: Please read carefully. These Terms and Conditions contain disclaimers of warranties and strict 

limitations of liability and remedies. 
 

1.  CONTRACT.  The Contract of Sale (“Contract”), consisting of these Terms and Conditions and the invoice and/or quotation upon the reverse side of which they appear (and 

any invoice shall supersede any quotation), is between Cellular Concrete and Equipment LLC (“Cellular Concrete Solutions”) and the party agreeing to purchase from Cellular 
Concrete Solutions foam products and/or non-foam products (equipment) (collectively, “Products”) covered by the Contract (“Customer”). 
 

2.  ORDERS. No provision contained in any order placed by Customer shall become part of, add to or amend the provisions of the Contract. Each order shall be effective only to 

establish the quantity of Product ordered and to identify Customer’s order number.  Any other provision in an order placed by Customer shall be deemed to be objected to by 

Cellular Concrete Solutions and shall not become a part of the Contract. Cellular Concrete Solutions’ acceptance of any order received from Customer is expressly made 
conditional on Customer’s assent to the deletion of any terms contained in the order that are different from or in addition to the terms and conditions contained in the Contract. All 

orders are subject to acceptance by Cellular Concrete Solutions at its headquarters and are non-cancelable once accepted. No orders can be amended except with Cellular Concrete 

Solutions’ written approval and upon terms which indemnify Cellular Concrete Solutions against any losses, including, without limitation, loss of profit or additional costs resulting 
therefrom. Shipment of Product in response to Customer’s order by Cellular Concrete Solutions shall constitute acceptance of the order unless acceptance has been given at an 

earlier time in writing. The minimum order value for any Product shall be One Hundred Dollars ($100.00). 
 

3.  PAYMENT TERMS. Payment terms are net 30 days from date of invoice unless otherwise stated on the invoice. Payment shall be made to Cellular Concrete Solutions at the 

address stated on each invoice. Cellular Concrete Solutions reserves a purchase money security interest in all Products shipped to Customer. Customer authorizes Cellular Concrete 

Solutions to file, in jurisdictions where this authorization will be given effect, a financing statement signed only by Cellular Concrete Solutions describing the product in the same 
manner as it is described in the Contract. Further, from time to time at the request of Cellular Concrete Solutions, Customer shall execute one or more financing statements and such 

other documents (and pay the cost of filing or recording the same in all public offices deemed necessary or desirable by Cellular Concrete Solutions), and do such other acts and 

things, all as Cellular Concrete Solutions may request to establish and maintain a valid security interest in all Products (free of all other liens and claims whatsoever) to secure the 
payment of Customer’s obligations. Cellular Concrete Solutions reserves the right to impose a late payment charge of one and one-half percent (1.5%) per month (but not in excess 

of the lawful maximum) on any past due balance in the event customer fails to pay any charges within fifteen (15) days after same are due, and Customer agrees to pay such late 
charge. 
 

4.  SHIPMENT. All Products will be sold FOB Allentown, Pennsylvania, unless otherwise stated on the invoice or quotation. Customer shall be responsible for all freight, 
insurance and other delivery charges.  Unless otherwise agreed in writing, shipment may be by any reasonable means selected by Cellular Concrete Solutions and Cellular Concrete 

Solutions may choose the carrier. Title and risk of loss shall pass to Customer upon delivery to the carrier. Cellular Concrete Solutions shall not be obligated to notify Customer of 

shipment. Delivery may be in lots determined by Cellular Concrete Solutions. 
 

5.  LIMITED WARRANTY. (a) Subject to all of the other terms of the Contract, Cellular Concrete Solutions warrants to Customer that Products supplied by Cellular Concrete 
Solutions will be free from defects in materials and workmanship, except no warranty is given with respect to any equipment components that Cellular Concrete Solutions has not 

manufactured and that are included in non-foam Products (see Section 6(c) below). This warranty shall terminate as to each Product at 12:00 midnight, Colorado time, twelve (12) 

months from the date of shipment of such Product to Customer. 
 

(b) The warranty set forth in Section 5(a) shall not apply to any Product that has not been used for its intended purpose, used with due care, properly maintained and inspected, 

properly stored, that has been subjected to excessive load or use, pressures, freeze damage or extreme high temperature, that has been exposed to highly corrosive atmospheres, that 
is not suited to the function being performed, was not properly installed, or was subject to misuse, negligence, or accident. 
 

(c) With respect to equipment components that Cellular Concrete Solutions has not manufactured and that are included in non-foam Products, Cellular Concrete Solutions will, at 

the request and cost of Customer, pass on to Customer, so far as it is legally and practically able to do so, the benefit of any warranty that has been given to Cellular Concrete 

Solutions by the person from whom such components have been obtained; provided, however, that Cellular Concrete Solutions shall not be required to expend any funds or incur 
any costs or liability in connection therewith, including, without limitation, in connection with the enforcement thereof. 
 

(d) CELLULAR CONCRETE SOLUTIONS MAKES NO EXPRESS WARRANTY EXCEPT AS SET FORTH IN SECTION 5(a), AND HEREBY DISCLAIMS ALL IMPLIED 
WARRANTIES WITH RESPECT TO ALL PRODUCTS SOLD TO CUSTOMER.  WITHOUT LIMITING THE FOREGOING, CELLULAR CONCRETE SOLUTIONS 

HEREBY DISCLAIMS THE IMPLIED WARRANTY OF MERCHANTABILITY AND ANY IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE. 

CUSTOMER AGREES (i) THERE ARE NO WARRANTIES INTENDED WHICH EXTEND BEYOND THE DESCRIPTION SET FORTH IN SECTION (5a), (ii) THAT ANY 
REPRESENTATION, PROMISE, CONDITION, INDUCEMENT OR WARRANTY, EXPRESSED OR IMPLIED, NOT SET FORTH IN SECTION (5a), SHALL NOT BE 

BINDING UPON CELLULAR CONCRETE SOLUTIONS AND MAY NOT BE RELIED UPON BY CUSTOMER, (iii) THAT CUSTOMER HAS SELECTED EACH 
PRODUCT BASED ON CUSTOMER’S OWN DETERMINATION OF THE SUITABILITY OF EACH PRODUCT FOR CUSTOMER’S INTENDED USE, (iv) THAT 

CUSTOMER IS SOLELY RESPONSIBLE FOR DETERMINING, BEFORE USING ANY PRODUCT, THAT EACH PRODUCT IS SUITABLE AND APPROPRIATE FOR 

CUSTOMER’S INTENDED USE, AND IS SOLELY RESPONSIBLE FOR THE PROPER INSTALLATION AND USE OF EACH PRODUCT, AND THAT CUSTOMER 
SHALL BEAR ALL RISK AND LIABILITY WHATSOEVER IN CONNECTION THEREWITH, (v) THAT CELLULAR CONCRETE SOLUTIONS SHALL NOT HAVE 

ANY LIABILITY IN TORT, IN CONTRACT OR OTHERWISE FOR ANY LOSS, OR DAMAGE, DIRECT, INCIDENTAL OR CONSEQUENTIAL, ARISING OUT OF THE 

USE OF OR THE INABILITY TO USE PRODUCT, AND (vi) THAT THE CONTRACT MAY NOT BE ALTERED, MODIFIED OR OTHERWISE CHANGED AT ANY 
TIME EXCEPT IN THE FORM OF A WRITTEN ADDENDUM TO THE CONTRACT EXECUTED BY AN AUTHORIZED REPRESENTATIVE OF CELLULAR 

CONCRETE SOLUTIONS AND CUSTOMER.  NO PERSON IS AUTHORIZED TO GIVE ANY OTHER WARRANTIES ON CELLULAR CONCRETE SOLUTIONS’ 

BEHALF OR TO ASSUME ANY OTHER LIABILITY FOR CELLULAR CONCRETE SOLUTIONS.  ANY REPRESENTATION OR WARRANTY MADE BY CUSTOMER 

SHALL BE SOLELY THE RESPONSIBILITY OF CUSTOMER. 
 

6.  EXCLUSIVE REMEDY. Should a Product fail in normal use and service and under normal conditions through no fault of Customer during the warranty period, Customer shall 
notify in writing within 14 days of observing such condition. Cellular Concrete Solutions’ liability, whether in contract, in tort or otherwise, arising out of warranties, representations, 

instructions or defects of any nature shall be limited to repairing or replacing, as Cellular Concrete Solutions may elect, any Product which fails to conform to the warranty given in 

Section 5(a) and is properly returned to Cellular Concrete Solutions as provided in this Section 6.  Cellular Concrete Solutions’ obligation to repair or replace a nonconforming 
Product shall be conditioned on Customer giving notice of the alleged nonconformity promptly after discovery and prior to the expiration of the warranty period established in 

Section 5(a).  Customer’s remedy as provided in this Section 6 is exclusive and Customer shall have no other remedy, whether in contract, in tort or otherwise, arising out of any 

transaction under the Contract or the sale or use of or any defect in any Product. 
 

Foam Products: With respect to any foam Product sold (a) that is subject to warranty pursuant to Section 5(a), and (b) that is (i) rejected by Customer or (ii) returned for warranty 
service, Customer shall return the chemical at Customer’s expense to Cellular Concrete Solutions’ facility, in accordance with Cellular Concrete Solutions’ Return Material 

Authorization procedures (copies of such procedures are available upon request); provided, that Customer shall pay Cellular Concrete Solutions’ standard handling charges upon 

return of the Product.  The issuance of a Return Material Authorization number does not constitute an agreement by Cellular Concrete Solutions to accept the return of the Product, 
to issue credit for the Product or to perform warranty service or an agreement that Customer’s rejection of the Product was justified or that any nonconformity exists. 
 

Non-Foam Products: With respect to non-foam Product sold hereunder (a) that is subject to warranty pursuant to Section 5(a), and (b) that is (i) rejected by Customer or (ii) 
returned for warranty service, if such Product is of a size which can be returned to Cellular Concrete Solutions by reasonable means, then Customer shall return such Product at 

Customer’s expense to Cellular Concrete Solutions’ facility in accordance with Cellular Concrete Solutions’ Return Material Authorization procedures. The issuance of a Return 

Material Authorization number does not constitute an agreement by Cellular Concrete Solutions to accept the return of the Product, to issue credit for the Product or to perform 

warranty service or an agreement that Customer’s rejection of the Product was justified or that any nonconformity exists.  If the Product is too large to reasonably return to Cellular 



 

Concrete Solutions’ facility, then Customer shall so notify Cellular Concrete Solutions, and Cellular Concrete Solutions will undertake to provide onsite repair service where the 
Product is located. No charges will be made for the actual repair or replacement, except Customer agrees to pay Cellular Concrete Solutions’ standard service fee for such service 

call. 
 

No credit, or rebates will be given or back charges, or penalties accepted for any work performed by Customer to remedy or repair a suspect or defective Product, unless first 

agreed to in advance and accepted in writing by Cellular Concrete Solutions. 
 

THE FOREGOING CONSTITUTES CUSTOMER’S SOLE AND EXCLUSIVE REMEDY AND IS IN LIEU OF ANY AND ALL OTHER REMEDIES THAT MAY BE 

AVAILABLE TO CUSTOMER. 
 

7. LIQUIDATED DAMAGES. Customer acknowledges it is impractical and extremely difficult to fix the actual damages, if any, which may proximately result from a failure of 
the Products supplied hereunder to operate because of, among other things, the uncertain amount or value of Customer’s property or the property of others which may be lost or 

damaged, the uncertainty of the response time of emergency response teams or other authority, the inability to ascertain what portion, if any, of any loss would be proximately 

caused by Cellular Concrete Solutions’ failure to perfume any of its obligations or failure of its Product to conform to the warranty given. Customer understands and agrees that if 
Cellular Concrete Solutions should be found liable for any loss or damage due from a failure to perform any of its obligations or a failure of the Product to conform to the warranty 

given, then Cellular Concrete Solutions’ liability shall be limited to a sum equal to $1,000 as liquidated damages and not as a penalty, and this liability shall be exclusive and shall 

apply if loss or damage, irrespective of origin, results directly or indirectly to persons or property from performance or nonperformance of any of Cellular Concrete Solutions’ 
obligations or from negligence, active or otherwise, of Cellular Concrete Solutions or its employees and agents. 
 

8. TAXES. Customer shall pay to Cellular Concrete Solutions, in addition to the purchase price, the amount of all sales, use or other taxes that may be imposed upon the sale of 
products hereunder by any government authority, but only if Cellular Concrete Solutions is required by law to collect and remit such taxes.  If Customer is tax exempt, it must 

provide Cellular Concrete Solutions with satisfactory evidence of the exemption. 
 

9. FORCE MAJEURE. Cellular Concrete Solutions shall not be considered in default in performance of its obligations hereunder if performance of such obligations is prevented or 

delayed by acts of God or government, labor disputes, failure or delay of transportation, fire or other casualty, domestic or international conflict, difficulty in obtaining materials, 

energy shortage, failure or delay by vendors or subcontractors, or any other similar cause beyond the reasonable control of Cellular Concrete Solutions. Time of performance of 

Cellular Concrete Solutions’ obligations hereunder shall be extended by the time period reasonably necessary to overcome the effects of such force majeure occurrences. In the 

event that Cellular Concrete Solutions is unable to perform its obligations under the Contract by reason of any of the causes referred to in this Section for a period of six months or 
more, then either party may at any time after the expiration of such six-month period terminate the Contract by written notice to the other, which termination shall be without 

liability of either party as a result of such termination. 
 

10. DEFAULT. Failure of Customer to make payments or to perform any other condition of the Contract shall constitute a breach of the affected order(s) placed hereunder. In the 

case of such breach. Cellular Concrete Solutions may cancel the defaulted order(s), declare the entire amount of the unpaid commitment and any other charges immediately due 
and payable, and use all available remedies to take possession and remove Product(s) with all costs, including attorney’s fees, to be borne by Customer. Cellular Concrete 

Solutions right to recover possession of the Products is in addition to all available remedies at law or in equity. 
 

11. LIMITATION OF LIABILITY.  IN NO EVENT SHALL CELLULAR CONCRETE SOLUTIONS BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, 

PUNITIVE OR CONSEQUENTIAL DAMAGES, INCLUDING BUT NOT LIMITED TO LOSS OF PROFITS OR REVENUE, LOSS OF USE OF THE PRODUCT OR ANY 

ASSOCIATED PRODUCTS, OR COST OF SUBSTITUTED GOODS, EQUIPMENT OR SERVICES WHICH ARISE OUT OF PERFORMANCE OR FAILURE TO 
PERFORM ANY OBLIGATION CONTAINED WITHIN THE CONTRACT, OR OUT OF NEGLIGENCE IN THE COURSE OF SUCH PERFORMANCE, REGARDLESS OF 

WHETHER THE CLAIMS FOR DAMAGES IS BASED IN CONTRACT, TORT, (INCLUDING NEGLIGENCE), STRICT LIABILITY OR OTHERWISE, EVEN THOUGH 

CELLULAR CONCRETE SOLUTIONS MAY BE AWARE OF THE POSSIBILITY OF SUCH DAMAGES. THIS EXCLUSION OF DAMAGES IS INDEPENDENT OF THE 
EXCLUSIVE REMEDY PROVIDED IN SECTION 6 AND SHALL APPLY EVEN THOUGH THAT EXCLUSIVE REMEDY PROVISION IS UNENFORCEABLE FOR ANY 

REASON. CELLULAR CONCRETE SOLUTIONS’ MAXIMUM LIABILITY TO CUSTOMER FOR ANY CLAIM FOR DAMAGES RELATING TO CELLULAR 

CONCRETE SOLUTIONS’ PERFORMANCE OR NON-PERFORMANCE UNDER THE CONTRACT SHALL BE LIMITED TO $1,000.00. 
 

12. GOVERNING LAW. This agreement shall be governed and construed in accordance with the laws, and not the conflicts of laws, of the state of Colorado, U.S.A., including the 
Uniform Commercial Code as in effect from time to time in Colorado. 
 

13. SAFETY AND ENVIRONMENTAL STANDARDS. Cellular Concrete Solutions shall not be responsible for the compliance of any Product with any federal, state, or local 
safety regulations or environmental standards. 
 

14. ATTORNEY’S FEES. Customer shall pay all costs, including reasonable attorneys’ fees and costs of litigation, that may be incurred by Cellular Concrete Solutions to collect 

amounts owed by the Customer or to enforce any other rights of Cellular Concrete Solutions. 
 

15. ASSIGNMENT. No rights or duties of Customer under the Contract may be assigned by Customer without the prior written consent of Cellular Concrete Solutions, and any 

purported assignment without consent shall be void. 
 

16. RESTOCKING FEE. A 20% Restocking Fee will be charged on all returns made within 60 days of the date of shipment, unless otherwise indicated. No returns will be 

accepted after 60 days of the date of shipment, unless otherwise indicated. All returns must be undamaged and in saleable condition. All returns will be at Customer’s expense. 
 

17. WAIVER. The failure to require strict compliance or performance of any one or more terms of the Contract on one or more occasions shall not be deemed a waiver of that or 
any other term or condition on that or any other occasion. Any waiver of a right or remedy under the Contract must be contained in writing signed by the waiving party. 
 

18. TERMINATION. Without prejudice to any claim or right it might otherwise make or exercise, Cellular Concrete Solutions shall have the right forthwith to terminate the 
Contract by prompt notice and to claim of any losses, costs or expenses thereby incurred if Customer commits any material breach of any of the terms of these conditions, or if 

Customer makes or offers to make any arrangement or composition with creditors or commits any act of bankruptcy, or if any petition or receiving order in bankruptcy is presented 

or made against Customer, or any resolution or petition to wind up Customer is passed or presented otherwise than for reconstruction or amalgamation or if a receiver of 
Customer’s undertaking property or assets or any part thereof is appointed or if a third party seizes or threatens to seize the Products before legal ownership has passed to Customer 

in accordance with this Contract. 
 

19. NOTICES. Any notice required to be given hereunder shall be in writing and sent by mail to Cellular Concrete Solutions, at the address stated on the face of the invoice. 
 

20. HEADINGS. The headings in these Terms and Conditions shall not be deemed to be part hereof or be taken into consideration in the interpretation or construction hereof or of 

the Contract. If any of the words or provisions of these Terms and Conditions shall be deemed to be invalid for any reason, then these Conditions shall be read as if the invalid 

provisions had to that extent been deleted therefore and the validity of the remaining provisions of the Terms and Conditions shall not be affected thereby. 
 

21. ENTIRE CONTRACT. The Contract expresses the entire understanding and agreement of the parties with reference to its subject matter and is a complete and exclusive 
statement of the terms of the Contract, and no representations or agreements modifying or supplementing the terms of the Contract, including Customer’s documents, shall be valid 

unless in writing, signed by persons authorized to sign agreements on behalf of both parties. No course of prior dealing, course of performance or usage of trade shall be relevant or 

admissible to supplement, explain or vary any of the terms of the Contract. Neither party has made or relied upon any representation, warranty or agreement not set forth in the 
Contract.  


